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Equity Offering “To-Do” List: For Private or Public Offerings
Applies to Any Company Contemplating Private Equity Investors,

A Future Venture Capital Financing, or a Future Public Offering or M & A
(Legal, and Legal-Related, Business Issues)
_________________________________________________________
Timing & Cost Expectations: Be Realistic.
· Allow enough time.  Everything takes longer (and costs more) than you expect before you have experienced raising capital.
· The pre-1999, high-speed IPO track is history.  Going Public in 12 months is impossible, 24 months is highly improbable. To be considered a viable IPO candidate, company needs:

· Revenue,
· At least some operating profit (or a proven ability to make profit), and

· At least 100-200 employees.
· More realistic time frame is 3, 4 or 5 years, or even 10 years, depending on industry and company’s developmental stage.

· Private Offerings are faster, but even raising private money in 6 months is improbable, after the 2000-2002 climate.
· If you need money 12 to 24 months from now, start now, on the normal track:

· Build financial and legal team
· Build business alliance partners, suppliers, service providers, distributors, to strengthen your economic structure.
· Allow 6 to 9 months after completion of Offering Memo to seek-and-find money; you will experience many turn-downs before meeting success with an interested investor.
· Allow perhaps as much as another 2 to 3 months to complete due diligence and closing, as some investors take a long time to conduct due diligence. Use this checklist and others to anticipate their questions in advance and be prepared. Most answers should be prepared into an Offering Memo.
· Allow for the possibility that deals fall through.
· If your deal is done on an emergency basis, your service providers will charge you higher rates.
· Plan ahead, be prepared

· Allow time and emotional stamina for things to go wrong or be delayed,
· Allow for unexpected obstacles, not contemplated by:

· Your business plan,
· The market,
· Your team of professionals.
· Allow time to wait for schedules of excellent professionals to clear.
· If they are good, they will not have time to start helping you “this week” or otherwise on short notice.
· Allow weeks or even months lead time for document delivery as the production of an offering document is a joint writing and research effort between your company team and the legal team.  More people, more opinions, more schedules to co-ordinate.
· Due diligence and closing take long time, but following this check list now, will help due diligence go more smoothly.

· Allow Enough Personal Cash From Your Own Assets.
· Have realistic expectations about cost, and
· Have personal money set aside for buying services to start and run your company.  Consider that it will take a significant amount of your personal cash to pay for professional services that will be needed to initiate the company and its intellectual property or its services or it products: Website, Legal, Accounting, Marketing, Branding, IT Consulting, Phone System and Internet Connection, Administrative Help.

· Put Your Money Where Your Mouth Is.  (See below)
Be organized.
Be organized in your thinking, writing, research, documentation and planning, so that your business alliances and professional service providers will be able to understand your business at a glance. Be able to supply due diligence data quickly and efficiently to inquirers.
Communicate.
Communicate well with service providers (bankers, accountants, lawyers, web consultants, IT Consultants).  Keep relationships alive when you don’t need them; stay in their cue; keep invoice payments current.  Keeping in communication will save you money and time when you do need them, and will enhance relationships.
· Use email.
· Send everything in writing, or in writing by email.
Credit History.
· Keep your personal and business credit history clean.
· Debt is fine and even expected, in fact your investors may expect that you will have borrowed money personally, even mortgaged your house, to fund the company.
· Bankruptcy/severely poor credit will be detrimental to your ability to raise money for your company, from equity investors.
· Bankruptcy in your personal background will most likely have a significant negative impact on your funding options.
· Bankruptcy in your business background, or in previous business you ran, or prior unsuccessful business, is a disclosure item, with perhaps positive and negative attributes.  (Though in the current climate of many business failures, a previous business bankruptcy will not likely have as strong a negative effect it once did.)
· Angel investors, VCs, and brokers will look at credit history of the company and of the founders.  Investors will likely decline investing in a company whose founders have history of bankruptcy or serious credit problems.
· Tax liens: Pay them off by settlement or otherwise.  They are a disclosure item, which does not look favorable in the offering book. Investors think you will use the proceeds to pay the lien.  If there is a good explanation, you can try to explain it away, but likely will leave a wrong impression.  Money is too hard to find today, investors will invest in the company with no such issues.
· Borrowing will likely be required at some point during the course of your business growth.  Therefore, count on it, and establish and maintain a good relationship with a banker or other lender.

· Hiring professional service providers will be required along the way, such as website developers, accountants, lawyers, IT consultants, marketing consultants, public relations consultants, computer vendors, and others.
· They will all check your credit history before they will work with you.
· They will seek references from your prior or other service providers. They will check with your lawyers and accountants.
· If you’ve stiffed other services providers, the current ones you approach will find out.
Business Relationships.
· Maintain highest ethics and integrity in all business transactions.

· Maturity and good behavior in all relationships and all transactions.

· During the angel and venture capital stage, investors will conduct business reference checks on you and the company as part of their due diligence.

· The genius entrepreneur with eccentric, explosive, abusive, temper-tantrum or immature behavior will not receive funding as a result of a bad reputation.
· Litigious behavior in your past will scare away investors.

· During the IPO process, underwriter scrutiny is even more severe.

· During all stages, investors will conduct due diligence on your and your reputation.

· In all cases, bad reputation = no money.

· After the IPO, your public stock price will forever be at the mercy of public perception.  Prior soured relationships can fuel gossip mills and trash stock price.

Intellectual Property.
· Name Issues:
· See separate document entitled “Incorporation Check List – Corporate Name Selection Process”.  The name game rules:  “First to Use, Wins, if any possibility of Name confusion”.  (Important details in “Incorporation Check List Doc” on how to conduct your own name searches.)  Before forming the corporation, conduct a national entity name, trade name and domain name search. Assure that no one else in the country is using your intended name. CCH Core-search www.cch-coresearch.com or Thomson’s national name check costs $400 www.thomson-thomson.com, and it is one of the most valuable cash you will spend. The search covers corporate names, LLCs, trade names, trademarks, and company name, USPTO, secretaries of states, common law, and domain name searches.
· If the corporation is already formed, do name check anyway. You may find, for example a Delaware corporation operating in your home state.  If an out-of-state corp is operating in your home state before you, it has the right to use the name first, if any name confusion.
· Be prepared to change your name and create alternate name ideas, because name overlaps frequently occur.

· Spend the money to reserve a name. Probably should be reserved with Delaware secretary of State (Incorporations).

· Spend the money to file your name with the trademark office www.uspto.gov  or through a trademark lawyer.  Make trade name filings, or hire an intellectual property attorney to file them….it is worth the time, money and effort. If you can’t use your name after you have established brand identity, then you do not have a business!

· Spend the money to reserve a domain name, and all top level domain extensions.

· Be prepared to buy a domain name if necessary; Purchase rights to domain names if necessary, purchase as long a period as you can afford.

· If you don’t seek out and find the overlaps now, they will surely find you after you’ve filed your public registration statement (!)  Any company using your name can sue you demanding you to quit using their name, regardless of whether that company is correct or not. If they had the name recorded first, they probably have the right to use it over you. (IPO is not a good time to find out that someone is using your name!)  The decision as to who has the rights to use the name is an issue to be determined in the trade name filings, or in a court case.

· Proprietary Information Issues: Assure that rights to all intellectual property are protected and belong to you:
· Protection of IP:  Use non-disclosure agreements, every time. Like birth control, the one time you skip, will be the time you get nailed.

· Ownership of IP Rights: Intellectual Property Rights must be held in the name of the company that will be issuing stock or going public. Therefore, be prepared to assign over your personal rights to the company.

· Intellectual Property attorney: Hire to protect your proprietary information and rights surrounding it:  Make patent, copyright, and trade name, trademark filings.

· Patents:  File early…before you offer your product, software or business process!  If you have offered a product for sale, in some cases even if you have not yet built a prototype or tested it, you have 1 year to file the US patent application, no extensions.  If you offer internationally before the US filing date, you may be completely barred from seeking foreign patent protection.  Even phone conversations can be deemed to be “on sale”; Offering product on the phone or internet can constitute offering product for sale.

· Trade Mark and Logo:

· Create a logo and make trademark filings.

· Trademark rights run from the use, not from the filing, so not as critical to file. If mark will be a big part of business success, i.e. consumer market, do a mark search before spending money on marketing with the mark.

· Have logo downloaded into your hard-drive in reasonably common format, so your IP attorney can paste it filing docs and your securities attorney can paste into prospectus.

Examine Your IPO Motivation.

Examine your reasons for wanting to go public.
· Going public is not a get rich quick scheme, and not a liquidation event for the founders and principals.  Due diligence of investors and underwriters will reveal any lack of commitment for the long haul, and they will run away.
· IPO will require undying stamina, tireless efforts with very long hours, and staggering costs prior to, and out of, the offering proceeds.

· The expending of these resources will occur at a time when the company needs them most internally.

· Founders’ shares will be locked up for 6 to 18 months after the IPO date, so quick liquidation is not a reality.

· Founders’ employment may be locked up for 1 to 5 years.

· You have to sell most of the company in an IPO, so do not expect to be able to retain more than 5 or 10%. (Be surprised if you do.)

· The costs of maintaining public company status are staggering.

· After Sarbanes-Oxley legislation in August 2002, CEO and CFO must now certify the accuracy of financial statements of the company. CEO and CFO are personally liable for misstatements in the financials.

· The founders loose control over running the company, and must answer to the shareholders.

· The Top 24 IPO’s of 1998 (Red Herring), had an average of:

· 392 employees per company, and
· $77.1 million in annual revenues.
· The median age of the companies going public in 1998 was 4 years old, with a median founding date in 1994, and the mode was founding date in 1995.  The range of ages was 1981 to 1997, ignoring the one oldest at 1949 and one newest at 1998.

· The Top 3 IPO’s of 2000 had an average of:

· 399 employees
Financial Records.
· Put internal accounting into place from Day 1 (use QuickBooks).  Difficult to reconstruct.

· Disentangle personal and company finances from Day 1; Disentangle finances of the IPO company and any other related business.  Fine to have money flowing back and forth, but every transaction must be booked properly as a loan, as founder’s shares, or accrued salary.

· Have your accountant /lawyer decide whether people you hire are employees or subcontractors, for tax purposes.

· If you pay employees, or pay yourself salary, make employment tax deposits, which are required monthly, not quarterly.

· File employer tax returns, unemployment tax returns.

· Have the financials audited, or at least reviewed.  Prior 3 years financials are required to be audited for an S-1 or SB registration for IPO.  Prior 1 or 2 years are required for a Reg A DPO, and in some states, 1 or 2 years for a SCOR 504 DPO.

· Prepare, or update, financial models (if appropriate) for business plan.  Cautionary statements required.
· Effect clean up of corporate tax returns.

Advisory Board.
· Build an advisory board from the very beginning. This is not a formal board of directors, but instead is an informal group of advisors who are willing to act as your second-third-fourth-fifth head. (Any number of advisors.) Yes you are brilliant, but you don’t know everything.
· Not relatives, unless they are expert in the field of your business.
· Expand the board as the company expands.
· They will not always agree with you.  Listen to them anyway.
· They can be candidates for your official Board of Directors when the timing is right.
Put Your Money Where Your Mouth Is.

Starting a business and running it with all the ducks in a row, is expensive, even if it is a virtual business.  You need more than a great idea: You need a great idea + money.  Every entrepreneur wants service providers to work for free, so your idea to have accountants, web developers, lawyers, and marketing folks work for stock is not novel.  It is unrealistic to expect outside service providers to work for stock.  If all of your service providers are working for nothing or for stock, you probably will not advance your progress quickly.  Even a private offering is expensive.

· Sink your own funds into the company, to a substantial degree, to pay expenses until you can raise money from family, friends, and angels.
· Don’t expect outside investors to contribute money to your company if you have not packed every ounce of your financial wherewithal into the company.  Your passion about your business idea will be reflected in how much cash you have contributed.
· After that, contribute more of your own money by using personal lines of credit, second mortgages, SBA Loans, and credit cards to fund your company.
· Only then seek money from outside investors.
Internet / E-Commerce.

E-Commerce Business:

· If you are an e-commerce company, or if your business plan is otherwise heavily dependent on e-commerce or on the website:

· Website must be operational, before you seek investment from angels or VCs.  Accomplishing same will require significant amounts of cash from your personal resources.

· A website check will be the first due diligence step that your investors will take, as will your business alliance partners.

· Investors are not going to give you money on an idea on which you have taken no steps toward execution.

· In fact, sophisticated VCs, and underwriters, generally require a certain number of hits per day before they will fund or proceed toward IPO.

· Install email for communication with customers, suppliers, service providers (accountants, lawyers, VCs), and with parties in the IPO transaction (this will save a bundle in legal and accounting fees).

· Use your own website as a vehicle for delivering Due Diligence information about your company.  Your business partners will ask for it, so anticipate their questions about your backgrounds, types of customers, and post as much info as possible about your company and your officers and directors background, so that business alliances and investors can check you out without bothering you for paper requests.

Non-E-Commerce Business:

· Install email for communication (same as above). Will save you a bundle of money in communication efficiency.

· Investors are not going to give you money on an idea on which you have taken no steps toward execution.

· Develop a web site:

· To establish a credible presence in the business community,

· To provide due diligence information about your company, for your business alliances and investors, and

· For potential for e-commerce (do not overlook the opportunity, even in very traditional industries.)

Business Plan.
· Prepare, or update, business plan (if appropriate).  Write on your own, then use a professional for update or polish. If doing an offering, use the lawyers to do same, rather than business plan consultant.  Important for you, rather than a paid professional, to articulate your business ideas in writing, as it will crystallize your thinking.

· Keep current every 3 to 6 months, or more frequently if material changes occur.

· Keep your own copy in electronic form, which will help attorneys efficiently write the business section of the prospectus; saves you a bundle.

· A business plan is not an offering memo. Not legal to raise money on a business plan.

Management, Management, Management!

· Begin hiring a strong, experienced, stellar management team and board. Think about your dream team; approach them, even if you do not yet have the funding to hire them. Get a commitment from them to join you when the time is ripe for the company.  The more folks you can get to join, or solidly commit, before funding, the easier fundraising will be. However, it may be unrealistic to expect them to come on board before funding. Building the team takes time.

· The background and experience of the people running the company is the number one selling point to investors, VCs and underwriters.

· Underwriters lately requesting 5-year employment contracts for officers, but negotiable.  Founders must stay in for the long haul.

· Conduct a due diligence check on all Directors, Officers and 5% owners, (including Venture Capitalists who may invest in your company, and including Finders who are willing to take stock for their services).

· Look for criminal actions, securities violations, regulatory actions, fraud or embezzlement actions, bankruptcies, and lawsuits.  NASDAQ now denies listing for any such violations by principals (other than recordkeeping), or for any such actions by principals, both without time limit.

· Con Artists are smooth talkers and can fool even smart people like you. They prey on entrepreneurs looking for money, as much as they prey on investors. If you have a weird feeling about someone, don’t affiliate them with the company, and don’t take investment money from them.

· Check business references thoroughly, because you are about to embark on a long and intimate relationship with your Ds, Os, VCs and major investors, with people who can make or break your IPO.

· Don’t accept in this capacity, anyone you don’t thoroughly trust, because investors and VCs will not either.

Control/Title.
· Be realistic that you will be eroding your share ownership with each round of financing.  By the time you go public, you could own as little as 5% or 10%.

· Most visionaries and entrepreneurs are not qualified to be President or CEO or COO of the company that they started. Bite the bullet and step down when the hints are dropped do so.  A common mistake by entrepreneurs is not seeing when it is time to hand the reins over to seasoned, professional leaders. The company will flourish under the management of a talented, professional leader.  Be a secure parent and let your child go to grow!

Legal.

Compliance:

· Be diligent about corporate legal compliance, annual reports, resolutions, minutes, option plans.

Documentation:

· Paper all transactions, such as agreements with employees, officers, suppliers, manufacturers, customers and alliance partners. When due diligence is being conducted, attorneys, accountants, VCs, brokers will need copies of “all material agreements”.  If you have to paper agreements after the fact, years later, it will be very expensive.

· Put stock ledgers in order (you will need a meticulous stock ledge before IPO, and you don’t want to pay your IPO counsel to retroactively reconstruct.)

Regulatory:

· Thoroughly research whether any legal regulations apply to your industry or to your business, such as telecommunications, insurance, medical, import/export, etc., and if applicable, file applications early in the process, as such regulatory approvals take a very long time.  Allow significant money for legal fees, out of your pocket, to cover these issues.  Conduct a check of government regulations applicable to the business operations, and comply with all applicable laws.

Stock Sales, Option Sales and Gifts.
Securities Sales:

· Don’t issue any shares or options (other than to yourself and your original one or two founding partners), without first checking with a securities lawyer who can confirm that your intended stock or option issuance will be in compliance with federal and state, securities laws.

· The state of residence of the employee, consultant or other investor, is the relevant state for blue sky purposes.

· In certain states, the issuance of options is considered a sale of securities, which requires a filing (not in Illinois).

· Don’t post an offering notice or “stock for sale” on your website!

· This constitutes an illegal public offering, unless you have first registered with the SEC and the states!

· Posting on your website will destroy the private placement exemptions available.

· You may post a true business plan that describes only the business itself, but not the financing needs. You may not post any business plan, term sheet or other wise, which contains text requesting money, seeking financing, or selling or giving away stock, equity, notes, partnership interests, etc.

· The U.S. Securities and Exchange Commission, and the state securities regulators, have beefed up enforcement actions in order to catch fraudsters on line, and therefore are on the internet searching for anyone using the terms, “stock”, “shares”, “investment”, “capital”, “equity”, “partnership”, “money”, “opportunity”.  In addition to catching the bad guys, they are also catching regular folks who have posted requests for money on the website: The regular folks are also in violation unless they have an offering registered with the SEC and the states.  A securities enforcement action will be costly and time-consuming, and will have a negative impact on your options for future stock offerings, including an IPO.

· If you have done any securities issuances, do a securities clean up:

· If they were private sales to friends, family and know business associates, then make any Reg D and blue sky filings,

· If they were public (to people you did not know before offering them shares), then the sales may have amounted to an unregistered public offering, then offer rescission (offer to give back the money, plus interest!) if necessary or if SEC or state mandated.

· Finder’s Fees for finding financing may pose a unique problem. Be very careful.

· In some states, or in some transactions, the finder must be registered as a broker-dealer.

· All finders fees paid within 6 months of the IPO are, under NASD rules, included in the underwriter’s cap on compensation. Finder’s fees late in the game, therefore, prevent underwriters from receiving their full IPO commission.  Underwriters who cannot receive their full % have been known to walk from and IPO deal.

Conflicts of Interest.
Unwind related party transactions, and remove relatives from the board unless their expertise adds significant value.
Litigation.
Address any litigation, resolve if possible.  Litigation is a disclosure item in the Offering Book or S-1 registration statement.
Employees.
Provide for your employees in this highly competitive environment, benefit plans and stock option agreements, etc.

Insurance.
Secure adequate insurance, on property, lives and D & O liability insurance, contract performance insurance, when timing appropriate.

Business/ Competition.
· Thoroughly research competition.  Internet research is a must, using all buzzwords / terms of art related to your business. You will need to be able to describe the competition in the S-1 Prospectus, and be able to counter comment on the competition, in a positive manner.

· Size up the competition.

· Write a description of competition for prospectus risk factor presentation.

· Try to address competition now in your business practices, before you file the S-1 registration statement, so that you have a very positive description of / approach to competition in the S-1.

· Thoroughly research the market for additional opportunities and try to capitalize on those so that you have as much good news as possible in the S-1.  Hire marketing and strategy consultants or inside people.

· Establish strategic business partnerships. Burn no bridges as you go.

In Further Contemplation of IPO.
· Think and act like a public company (now, not then).

· Behavior of officers, directors and key employees, must be beyond reproach.

· Transactions and affiliations must be clean and effected with integrity.

· Compensation cannot be excessive. You salaries will be published in the prospectus and subject to the scrutiny of public shareholders.

· Executive perks and options all must be reasonable and subject to scrutiny.

· Prepare yourself for the fishbowl: Press releases, financial statement reporting

· Ds and Os must prepare biographies, including all affiliations, and keep them current.

· Hire a point person internally, and later a team, to handle the IPO.  It will be a full time job for at least one person to interface with attorneys and accountants during IPO process. The founder / visionary cannot serve this function, as it requires too much time away from the core business, at a time when the success of the business requires every ounce of attention by the visionary.

· Subscribe to www.ipo.com and read about the types of companies that are going public, their lengthy of operating history, their annual revenues, and most importantly their stock prices at IPO.

· www.nasdaq.com for NASDAQ Stock Market Listing requirements.

Educate Yourself, Become and Stay Involved, Network.
See Document called “Events, Groups, and Subscriptions for Entrepreneurs.”
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